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Opinion by Heasley, Administrative Trademark Judge:   

Applicant  Sensory Path Inc. seeks registration on the Principal Register of the 

composite mark  for  òinteractive decals with permanent 
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adhesive backing, designed for use by children to improve cognition and other skills ,ó 

in International Class 16.1 

The Trademark E xamining Attorney has refused registration of the mark unless 

Applicant  disclaim s the words THE SENSORY PATH as merely descriptive of its  

goods, 15 U.S.C. §§ 1052(e)(1), 1056(a). While maintaining that the wording is not 

merely descriptive, Applicant  argued in the alternative that THE SENSORY PATH 

had acquired distinctiveness under Section 2(f)  of the Trademark Act. 15 U.S.C. § 

1052(f). The Examining Attorney, however, found that Applicant  failed to meet its 

burden of proving that THE SENSORY PATH  has acquired distinctiveness , and 

maintained the refusal to register based on Applicantõs failure to disclaim the 

wording  as merely descriptive . 

For the reasons explained below, we affir m. 

I.  Applicantõs and the Examining Attorneyõs Arguments and 

Evidence  

 Applicant õs original specimen (shown below)  shows how its adhesive decals c an be 

applied to create paths in elementary school hallways or classrooms. As the specimen 

illustrate s, the paths are designed to  help the  students  (especially autistic students) 

who follow them tune out distracting environmental sensory stimuli and focus on 

their school subjects : 

                                            
1 Application Seria l No. 88667617 was filed on October 24 , 2019, under Section 1(a) of the 

Trademark Act, 15 U.S.C. Ä 1051(a), based on Applicantõs claim of first use anywhere as of 

September 11, 2018 and use in commerce since at least as early as September 25, 2018. 

According to the description in the Application, ò[t]he mark consists of the wording ôTHE 

SENSORY PATHõ in stylized font, superimposed over three human silhouettes with raised 

arms above three ovals, all within a circle.ó Color is not claimed as a feature of the mark.  
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2 Specimen, Oct. 24, 2019. The Examining Attorney initially refused registration because, 

inter alia, Applicantõs specimen webpage appeared to be mere advertising material. Feb. 6, 
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 Appl icant furnished a substitute specimen showing, in pertinent part, its online 

marketing:  

                   3 

                                            
2020 Office Action at TSDR 2. The refusal was subsequently withdrawn following Applicantõs 

submission of a substitute specimen.  

Citations to the prosecution file refer to the USPTOõs Trademark Status & Document 

Retrieval (òTSDRó) system and identify the documents by title, date, and page in the 

downloadable .pdf version. References to the briefs and other materials in the appeal record 

refer to the Boardõs TTABVUE online docketing system. 

3 TheSensoryPath.com 8/5/2020,  Aug. 6, 2020 Response to Office Action  at TSDR 23, 35. 
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 The Examining Attorney has required Applicant to  òdisclaim the wording ôTHE 

SENSORY PATH õ because it is not inherently distinctive , arguing that  these 

unregistrable term(s) at best are merely descriptive of an ingredient, quality, 

characteristic, function, feature, purpose, or use of applicantõs goods and/or 

services.ó4 òSENSORY,ó he posits, means òof or relating to the sensesó, and 

òPATHó means òthe route or course along which something travels or moves.ó5  

The Examining Attorney notes that Applicantõs specimen website shows use of the 

term to describe its goods: e.g., òEgyptian Tomb Sensory Pathó, òPirate Sensory 

Path.ó6  

 Further, the Examining Attorney  maintains , òThe wording SENSORY PATH 

or variations are  commonly used in the relevant industry to describe decals used 

to improve cognition and other skills , especially for children .ó7 To illustrate :                                                                      

                                            
4 Feb. 6, 2020 Office Action at TSDR 3.   

5 AHDictionary.com, Feb. 6, 2020 Office Action at  TSDR 3.  

6 September 12, 2020 Office Action at TSDR 2.  

7 Id . at TSDR 4.  
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8 FitAndFunPlayscapes.com/sensory -paths -what -the-heck-are-those/ 2/6/2020, Feb. 6, 2020 

Office Action at  TSDR 7.  
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9 

10 

In addition, according to a letter of protest from competitor Fit and Fun, òsensory 

pathó is commonly used in elementary schools in a descriptive or generic sense.  

 

                                            
9 Kirkland Reporter .com 9/12/2020, Sept. 12, 2020 Office Action at TSDR 7.  

10 StudyInternational.com 9/12/2020, id . at TSDR 8.  


